Fourth Amendment to the 
Amended and Restated Northeast Corridor Services Agreement between 


New Jersey Transit Corporation and National Railroad Passenger Corporation 


This Fourth Amendment to the Amended and Restated Northeast Corridor Services Agreement 
(“Fourth Amendment”) is between New Jersey Transit Corporation, a public instrumentality of the 
State of New Jersey, acting for itself and its subsidiary New Jersey Transit Rail Operations, Inc. 
(hereinafter collectively "NJ TRANSIT"), and National Railroad Passenger Corporation, a 
corporation organized under the Rail Passenger Service Act and the laws of the District of 


Columbia (hereinafter "Amtrak"), collectively referred to as the “Parties” and each as a “Party”. 


WHEREAS, the Parties entered into the Amended and Restated Northeast Corridor Services 
Agreement effective October 1, 2015 and three amendments thereafter (collectively referred to as 
the “NECSA”); and 


WHEREAS, the Parties desire to further amend the NECSA; and 


WHEREAS, Amtrak owns, operates over, and maintains a 1 10-year-old, two-track, moveable 
swing-span bridge located at about railroad milepost 6.1 on the Northeast Corridor rail line in 
Hudson County, New Jersey, which bridge carries Amtrak and NJ TRANSIT trains over the 
Hackensack River ("Portal Bridge"); and 


WHEREAS, Portal Bridge is nearing the end of its useful life and trains operating over it are 


limited to a maximum authorized speed of sixty (60) miles per hour; and 


WHEREAS, Portal Bridge has become a bottleneck along the NEC and is a source of numerous 


infrastructure related service delays; and 


WHEREAS, the NEC is nearly at capacity, ridership growth expected in the immediate future will 
exacerbate this condition, and Portal Bridge's age and design limitations prevent NJ TRANSIT 


and Amtrak from making incremental investments to accommodate such growing ridership; and 


WHEREAS, taking into consideration the foregoing, in order to increase speed, improve reliability 
of service and expand capacity on the NEC for both commuter and intercity rail travelers, both NJ 
TRANSIT and Amtrak desire to replace Portal Bridge with a new bridge and related railroad 
infrastructure , including new approaches, tracks, interlockings, signals, communications, catenary 
and traction power systems, spanning 2.44 miles altogether, from existing NEC railroad milepost 


7.6 to milepost 5.16 ; and 


WHEREAS, the Parties desire to undertake a project to construct, operate, and maintain the Project 


Improvements and to demolish Portal Bridge (“Project”); and 


WHEREAS, NJ TRANSIT has applied to the Federal Transit Administration (“FTA”) for a Full 


Funding Grant Agreement (“FFGA”) for a Core Capacity Project under FTA’s Capital Investment 


Grants (“CIG” Program) to fund a portion of the cost of construction of the Project Improvements; 


and 


WHEREAS, Amtrak has applied to the Federal Railroad Administration (“FRA”) for (and been 
selected for) a Federal-State Partnership State of Good Repair Program grant (“FRA Grant”) to 


fund a portion of the cost of construction of the Project Improvements; and 


WHEREAS, NJ TRANSIT as FTA Project Sponsor (for purposes defined in FTA’s CIG Program) 
and procuring agency will initially own the Project Improvements and will maintain “continuing 


control” of the Project Improvements as required by 49 U.S.C. 5309(c)(1)(B)(ii); and 


WHEREAS, the New Jersey Economic Development Authority (“NJEDA”) will issue bonds to 
finance a portion of the cost of the construction of the Project Improvements, and NJ TRANSIT 
will own the Project Improvements so long as any bonds issued by the NJEDA to finance the 
construction of the Project Improvements and any bonds issued to refund such bonds (collectively, 
the “Bonds”) remain outstanding; provided, however, that in no event shall the Bonds be 


outstanding longer than 60 years from the date of their issuance; and 


WHEREAS, upon the earlier of (i) 60 years from commencement of revenue service by both 
Parties’ trains on both tracks of the Project Improvements and (ii) the payment in full of the Bonds, 
ownership of the Project Improvements will automatically be transferred to Amtrak for a nominal 


fee of one dollar in accordance with a separate conveyance document as described in the Portal 


North Bridge Project Development Agreement (the “Project Development Agreement”) to be 


entered into by NJ TRANSIT and Amtrak in connection with the Project, and 


WHEREAS, upon the transfer of title of the Project Improvements to Amtrak, this Fourth 


Amendment shal] automatically terminate, except as expressly provided otherwise herein; and 


WHEREAS, such conveyance to Amtrak of the Project Improvements will be made expressly 
subject to the reservation of a permanent easement by NJ TRANSIT for the operation of commuter 
rail passenger transportation on the Project Improvements which demonstrates to the FTA its 
ability to operate and maintain continuing control of the Project Improvements for purposes of 


commuter rail passenger transportation; and 


WHEREAS, NJ TRANSIT desires to assign to Amtrak its responsibility to operate and maintain 
the Project Improvements during the period of NJ TRANSIT’s ownership thereof, and Amtrak is 
willing to assume responsibility for the operation and maintenance of the Project Improvements 
during such time given the Parties’ recognition that the Project Improvements are integral to the 


functioning of the NEC in this territory; and 


WHEREAS, NJ TRANSIT desires to grant trackage rights and other rights as specified in Section 
3 herein over the Project Improvements to Amtrak during the period of NJ TRANSIT’s ownership 


thereof; and 


WHEREAS, by entering into this Fourth Amendment neither Party intends, and this Fourth 


Amendment shall not be interpreted, to waive either Party’s statutory rights, if any; and 


WHEREAS, the FTA has determined this Fourth Amendment to be a critical agreement and a 


prerequisite to NJ TRANSIT obtaining the FFGA funding; and 


WHEREAS, the Parties now desire to enter into this Fourth Amendment, setting forth in detail, 
their respective rights and responsibilities during the future period of NJ TRANSIT’s ownership 


of the Project Improvements as of the Effective Date, as defined herein. 


NOW THEREFORE, in consideration of the mutual promises and of other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as 


follows: 


Is The recitals contained in the WHEREAS clauses are hereby incorporated as if fully set 
forth in this Fourth Amendment. 


2 Section 1.1 (Definitions) of the NECSA shall be amended by revising and adding the 
following: 
“NEC” means, for purposes of this Fourth Amendment and any agreement 
incorporated by reference in this NECSA, the rail line from Washington, D.C. to 
New York City, NY, including the Project Improvements. 


“Project Improvements” means the new Portal North Bridge and related railroad 
infrastructure constructed to replace Amtrak's Portal Bridge and related railroad 
infrastructure spanning 2.44 miles altogether between MP 7.6 and MP 5.16 on the 
existing NEC. The Project Improvements do not include the land upon which the 
Project Improvements are constructed. 

“NJ Operating Territory” means the Project Improvements owned by NJ 
TRANSIT, and operated and maintained by Amtrak, as well as the Northeast 
Corridor property owned, operated, and maintained by Amtrak and utilized by NJ 
Transit from 30" Street Station in Philadelphia, PA through the State of New Jersey 


and ending in Sunnyside Yard in Queens, NY. 


3. The NECSA shall be amended by adding this paragraph 3 as new Section 2.15 thereof: At 
all times that NJ TRANSIT owns the Project Improvements, NJ TRANSIT hereby grants Amtrak 
an irrevocable license providing it with trackage rights and other rights as are necessary for 
Amtrak’s use of the Project Improvements to access, traverse, and dispatch trains over the Project 
Improvements (including the ability to enter into agreements granting certain access rights to 
utility providers and other pipe and wire occupancies,) and all such rights as are necessary for 
Amtrak to restore, operate and maintain the Project Improvements with Amtrak’s forces, and the 
right to otherwise treat the Project Improvements as part of the NEC in the same manner as is 
provided under the NECSA with respect to Portal Bridge, except as otherwise provided herein. 
Amtrak’s irrevocable license and rights to the Project Improvements is binding upon NJ 
TRANSIT and its successors and assigns and will continue uninterrupted in the event there is a 


default on the Bonds or in the event of an insolvency event with respect to NJ TRANSIT , or the 


occurrence of any other event with respect to NJ TRANSIT, NJEDA or the Bonds other than the 
transfer of ownership of the Project Improvements to Amtrak. For the avoidance of doubt, 
Amtrak and NJ TRANSIT expressly agree that this provision is intended to permit Amtrak to 
treat the Project Improvements as part of the NEC as Common Infrastructure, as if Amtrak were 
owner of the Project Improvements, with all of the rights and obligations it has under the NECSA 
with respect to Portal Bridge, and that the irrevocable license and rights granted herein shall be 
sufficiently broad as to enable Amtrak to do so, in accordance with the NECSA, and subject to 
the capacity allocated to NJ TRANSIT pursuant to the agreements set forth in Section 2.2 (d) of 
the NECSA, the capacity set forth in Section 2.2(k) of the NECSA, and NJ TRANSIT’s other 
rights, including its right as owner of the Project Improvements to operate commuter passenger 
rail service, and statutory rights, if any, to operate commuter passenger rail service over the 
Project Improvements in accordance with the NECSA. Amtrak will not be required to pay or 


otherwise owe any consideration to NJ TRANSIT for such license. 


4. This Fourth Amendment will become effective upon commencement of revenue service 
by NJ TRANSIT’s trains upon all or any part of the Project Improvements but only as to such 
portion of the Project Improvements upon which NJ TRANSIT’ s trains are operating (“Effective 
Date”), and for the remainder of the Project Improvements this Agreement will be effective upon 
commencement of revenue service by both Parties’ trains on all or a portion of the Project 
Improvements, but only as to such portion of the Project Improvements upon which both Parties’ 
trains are operating. For the avoidance of doubt, upon the commencement of revenue service by 
both Parties’ trains on both tracks, this NECSA will be applicable to all Project Improvements. 


Except as expressly provided otherwise herein, this Agreement will terminate upon title transfer 


of the Project Improvements from NJ TRANSIT to Amtrak (“Termination Date”), which transfer 
shall occur in accordance with Section 5.2 of the Project Development Agreement. Upon the 
Termination Date, NJ TRANSIT’s use of the Project Improvements will be governed by the then 
existing NECSA and the Project Improvements will constitute Common Infrastructure for all 
purposes thereof. The Parties agree and acknowledge that this Fourth Amendment is being entered 
into many years in advance of its Effective Date because it is a prerequisite for NJ TRANSIT to 
obtaining a FFGA to fund the Project Improvements, and they agree to negotiate in good faith to 
modify or implement the Fourth Amendment as needed to address any issues that develop or are 
otherwise uncovered prior to the Effective Date. From and after the Effective Date until the 
Termination Date, this Fourth Amendment and all its terms, conditions and provisions shall be 
deemed to be part of the NECSA for all purposes thereof, and all references to the NECSA shall 
include this Fourth Amendment. 


5. Section 2.1 (a) of the NECSA shall be amended by adding the following sentences at the 
end thereof: 

Except as otherwise expressly stated herein, all terms, covenants and conditions 

stated in the NECSA shall apply to the Project Improvements which shall be 

treated as part of the NEC for all purposes under the NECSA. Amtrak shall be 

obligated, as if it were owner of the Project Improvements, to manage, maintain, 

and operate all railroad infrastructure that constitutes the Project Improvements as 

if it were part of the NEC and shall be obligated to dispatch trains over the Project 


Improvements, in accordance with the terms and conditions of the NECSA. 


Section 2.2 (Operations) of the NECSA shall be amended by adding the following sections: 
(i) During the term of the Bonds, Amtrak shall not disturb or permit the 
disturbance of the leases between NJ TRANSIT and NIEDA relating to the Project 
Improvements, or any federal interest in the Project Improvements. In any event, 
Amtrak shall not disturb, or enter into any agreement that disturbs, NJ TRANSIT’s 
continuing ownership and control of the Project Improvements for purposes of 
commuter rail passenger transportation or the federal interest in the Project 
Improvements during their minimum useful life, which FTA has determined is 
fifty (50) years. To the extent required by 49 U.S.C. Section 5309 and the FFGA, 
the Parties recognize that NJ TRANSIT shall maintain continuing control of the 
Project Improvements for purposes of commuter rail services during their 
minimum useful life. 

For so long as any Bonds remain outstanding, and during NJ TRANSIT’s 
ownership of the Project Improvements, the Parties agree that the Project 
Improvements shall be maintained and available at all times for intercity passenger 
and commuter rail service and both Parties agree not to take, or to permit its 
contractors to take, any action that materially impairs such use. 

(k) The Parties acknowledge and agree that NJ TRANSIT train service volumes 
and train consists to be operated over the Project Improvements on the NEC and 
Amtrak’s accommodation of such volumes and train consists on the NEC were 
described in the “Portal North Bridge Project Section 5309 Capital Investment 
Grants Core Capacity Submission, September 18, 2020 Update” (the “FTA Grant 
Application”), submitted to FTA by NJ TRANSIT in partnership with Amtrak. The 


Project will allow for a 14.8 percent increase in average available NJ TRANSIT 


passenger seating across all AM peak hour trains in the eastbound direction. The 
Parties shall closely coordinate to achieve the capacity increase described in the FTA 
Grant Application, which may include operational changes in Penn Station New 
York that are required in order to achieve these levels of service. This sub-section 


(k) shall survive termination of this Fourth Amendment. 


7. Section 2.4 (Maintenance) of the NECSA shall be amended by labeling the first Section of 
2.4 (a) and by adding the following provisions: 
(b) Unless, the FRA requires otherwise, Amtrak shall be considered the host 
railroad for purposes of Positive Train Control (“PTC”). 
(c) For purposes of maintenance and capital investment planning and 
reporting, Amtrak shall treat the Project Improvements as an Amtrak owned NEC 
asset. In order to minimize ongoing costs for the Parties, NJ TRANSIT shall 
exercise its rights under any available warranties provided to NJ TRANSIT 
pursuant to its construction contract for the Project Improvements. If requested by 
Amtrak, NJ TRANSIT shall assign such warranty rights to Amtrak to the extent 
allowed by its construction contract for the Project Improvements. 
(d) The Parties acknowledge that NJ TRANSIT, while it is the owner of the 
Project Improvements, is legally obligated to comply with all applicable laws and 
regulations pertaining to the conduct of railroad operations thereon. NJ TRANSIT 
confirms that it has assigned all such obligations (excluding those obligations 
specific to the operation of NJ TRANSIT trains, locomotives, cars and equipment) 
to Amtrak and Amtrak confirms and acknowledges that it has assumed such 


obligations. As between the Parties, Amtrak shall comply with the provisions of 
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all applicable laws and regulations (including but not limited to ADA and PTC 

compliance) respecting the operation, condition, inspection, and safety of 
Amtrak’s trains, locomotives, cars and equipment while such trains, locomotives, 

cars and equipment are being operated on the Project Improvements. With respect 

to the Project Improvements, Amtrak shall comply with the provisions of 
applicable regulations and laws regarding the condition of the Project 

Improvements. Amtrak shall be responsible for compliance with, and shall pay all 

fines and penalties assessed as a result of its failure to comply with, the provisions 

of applicable laws and regulations pertaining to the Project Improvements 

(including but not limited to ADA and PTC compliance respecting the operation, 

condition, inspection, and safety of Amtrak’s trains, locomotives, cars, and 

equipment while such trains, locomotives, cars, and equipment are being operated 

on the Project Improvements). Amtrak shall be responsible for all fines, penalties 

and liabilities imposed upon NJ TRANSIT under such laws and regulations by any 

public authority or court having jurisdiction over the Project Improvements, for 

the failure of Amtrak to comply with its obligations in this regard. Upon NJ 

TRANSIT’s request, Amtrak shall provide NJ TRANSIT with copies of relevant 

correspondence with and reports to the FRA or FTA pertaining to Amtrak’s 

compliance with such laws and regulations. 

(©) Provided that NJ TRANSIT complies with all of Amtrak's safety 
requirements, NJ TRANSIT (but not NJ TRANSIT’s contractors) shall have the 
right, upon reasonable advance written notice to Amtrak, and without obtaining a 


Temporary Permit to Enter Upon Property from Amtrak, to enter upon the Project 


1] 


Improvements: (i) to ensure that its continuing control of the Project Improvements 
for commuter rail purposes is not being impaired by any Amtrak action or inaction; 
and (ii) to inspect the Project Improvements to ensure that Amtrak is operating and 
maintaining the Project Improvements in accordance with all applicable laws and 


regulations, as well as the NECSA. 


8. Section 4.2 (Risk of Liability) of the NECSA shall be amended by adding the following 

sections: 
4.2(a)(6) Risk of Liability Arising from NJ TRANSIT’s Ownership of the Project 
Improvements 
NJ TRANSIT’s agreement to indemnify and save harmless the Amtrak Indemnitees 
shall not apply to the extent any claim for property damage, bodily injury, personal 
injury or death arises from NJ TRANSIT’s ownership of the Project Improvements 
(collectively referred to as “NJT Ownership Claims”). The risk of such NJT 
Ownership Claims is expressly assumed by Amtrak and Amtrak agrees to 
indemnify and save harmless the NJ TRANSIT Indemnitees against any such NJT 
Ownership Claims, irrespective of any fault of any NJ TRANSIT Indemnitees. 
Except for NJT Ownership Claims, claims arising from the presence of NJ 
TRANSIT trains, employees, passengers or contractors on the Project 


Improvements will be governed by Section 4.2 of the NECSA. 


4.2(a)(7) NJ TRANSIT’s agreement to indemnify and save harmless the Amtrak 


Indemnitees shall not apply to any claim for property damage, bodily injury, 
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personal injury or death of a third party entering the Project Improvements at the 
request of and through an agreement with Amtrak (“Third Party Claims”). The risk 
of such claims is expressly assumed by Amtrak and Amtrak agrees to indemnify 
and save harmless the NJ TRANSIT Indemnitees against any such Third Party 


Claims, irrespective of any fault of any NJ TRANSIT Indemnitee. 


9. ARTICLE V (GENERAL PROVISIONS) of the NECSA shall be amended by adding the 

following sections: 
5.16 Notwithstanding anything to the contrary herein, under no circumstances 
shall Amtrak be required to execute NJ TRANSIT’s Temporary Access Permit as 
a condition of entering in, on or below the Project Improvements. 
5.17 During the term of the Bonds, bond counsel for the State of New Jersey 
shall review and approve any and all operations, maintenance and property 
agreements between NJ TRANSIT and Amtrak for the Project Improvements to 
ensure compliance with the tax-exempt status of the Bonds. 
5.18 No later than the Effective Date, Exhibits 2, 4, and 5 of the NECSA will be 
amended to include the Project Improvements including designating them as 
Common Infrastructure, and to remove Portal Bridge once no revenue service is 
occurring over Portal Bridge. 

10. Counterparts and Electronic Signatures 
This Agreement may be executed in any number of counterparts, each of which 
shall constitute an original agreement, and all of which taken together shall be 


deemed one and the same agreement. The counterparts of this Agreement may be 
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executed and delivered by PDF, facsimile or other electronic signature by email 
transmission by the Parties. The receiving Party may rely on the receipt of such 
document so executed and delivered electronically or by facsimile as if the original 
has been received. No Party shall contest the admissibility or enforceability of the 
electronically signed copy of the Agreement in any proceeding arising out of the 


terms and conditions of this Agreement. 
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IN WITNESS WHEREOF, the Parties have agreed to the terms and conditions contained herein 


as of this 27th day of November , 2020, 


NEW JERSEY TRANSIT CORPORATION 


Acting for itself and on behalf of its subsidiary, New Jersey Transit Rail Operations, Inc, 


President and Chief Executive Officer 


This Agreement has been reviewed and approved as to form only for NJ TRANSIT. 
KAPLAN, KIRSCH AND ROCKWELL 


BY: fotwerman— 


7 Suze/pe Silverman, Partner 
Counsel for NJ TRANSIT CORP. 
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NATIONAL RAILROAD PASSENGER CORPORATION 


By: so 
Title: SVP | hid Oped oc oom Aire 
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